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A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) FROM 
THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 
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earned patent term adjustment. See 37 CFR 1 .704(b). 

Status 
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Disposition of Claims 
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Application Papers 
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DETAILED ACTION 

Claim Rejections - 35 USC § 102 
The following is a quotation of the appropriate paragraphs of. 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 
A person shall be entitlecl to a patent unless - 

(b) the Invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

Claims 1-3, 5, 10 are rejected under 35 U.S.C. 102(b) as being anticipated by 
U.S. Patent No. 4,881 ,491 to Brown. 

Regarding Claim 1, Brown teaches a perch assembly for removable attachment 
to a bird feeder, said assembly comprising a locating member (Brown the portion of the 
hinge #28 that is attached to the #12) for locating and removably engaging a body of the 
bird feeder (Brown the hinge is capable of being removed since hinges are capable of 
being attached with screws), a perch (Brown #34) and pivoting means (Brown the shaft 
that is in the hinge), for allowing the perch to pivot relative to said locating member, 
such that in use said locating member may engage a bird feeder body (Brown #22) and 
when so engaged said perch may pivot, from a retracted position in which said perch is 
substantially flush with said bird feeder body, to an extended position in which said 
perch projects outwardly from said bird feeder body such that a bird nnay rest upon said 
perch (Brown Fig. 4). 

Regarding Claim 2, Brown teaches the perch pivots about an axis that, in use, is 
either substantially parallel to or tangential to the outer surface of said bird feeder body 
(Brown Fig. 4 anrow). 
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Regarding Claim 3, Brown teaches the pivoting means comprises a recess in 
said locating member and an engaging shaft attached to or integral with said perch 
(Brown #28). 

Regarding Claim 5, Brown teaches In moving from retracted position to extended 
position said perch pivots through angle of at least 80 degrees (Keefe Fig. 2 #29). 

Regarding Claim 10, Brown as modified teaches the pivoting means comprises a 
plurality of recesses in said locating member (Brown apertures that receive the shaft of 
the hinge). 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 1-10 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
U.S. Patent No. 4,223,637 to Keefe. 

Regarding Claim 1 , Keefe teaches a perch assembly for removable attachment 
to a bird feeder, said assembly comprising a locating member (Keefe #26 and 34) for 
locating and removably engaging a body of the bird feeder (Keefe element #34 is the 
locating member), a perch (Keefe #36) and pivoting means (Keefe #32), for allowing the 
perch to pivot relative to said locating member, such that in use said locating member 
may engage a bird feeder body (Keefe #13) and when so engaged said perch may 
pivot, from a retracted position in which said perch is substantially flush with said bird 
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feeder body, to an extended position in wlilcli said perch projects outwardly from said 
bird feeder body sucti that a bird may rest upon said perch (Keefe Fig. 1 and Fig. 2 
#29). Although Keefe teaches that element #34 is secured to the wall of the bird 
feeder, it is capable of being removed especially since applicant has merely claimed "for 
use" language and thus the element is capable of being removed, e.g. it could be 
broken off. However for the purpose of argument, Keefe is silent on implicitly teachings 
that the locator and perch assembly are removable. Yet, making and known element 
separable is merely an obvious design choice for one of ordinary skill in the art, it would 
have been obvious to one of ordinary skill in the art to modify the teachings of Keefe at 
the time of the invention for the advantage of ease of cleaning or storing the device and 
does not present a patentably distinct limitation [In re Dulberg, 289 F.2d 522, 523, 129 
USPQ 348, 349 (CCPA 1 961 )]. 

Regarding Claim 2, Keefe as nx}dified teaches the perch pivots about an axis 
that, in use, is either substantially parallel to or tangential to the outer surface of said 
bird feeder body (Keefe #13 and #32). 

Regarding Claim 3, Keefe as modified teaches the pivoting means comprises a 
recess in said locating member and an engaging shaft attached to or integral with said 
perch (Keefe #32 and 34). 

Regarding Claim 4, Keefe as modified is silent on the recess in the locating 
member is U-shaped. However, it would have been obvious to one of ordinary skill in 
the art to modify the teachings of Keefe at the time of the invention since the 
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modification is merely a change in size for ease of inserting tlie shaft and does not 
present a patentably distinct limitation. 

Regarding Claim 5, Keefe as modified teaches in moving from retracted position 
to extended position said perch pivots through angle of at least 80 degrees (Keefe Fig. 
2 #29). 

Regarding Claim 6, Keefe as modified teaches the perch comprises a restraining 
portion that is displaced some distance outward from thie axis about which said perch 
may pivot such that when said perch is in the fully extended position said restraining 
portion abuts against a stop member that is integral with or attached to said locating 
member (Keefe #38). 

Regarding Claim 7, Keefe as modified teaches the perch comprises at least two 
elongate members that extend in mutually orthogonal directions (Fig. 3 #29, there are 4 
element #29 that are at least two elongated members that are orthogonal relative to 
each other). 

Regarding Claims 8 and 9, Keefe as modified is silent on the perch being ring- 
shaped and where said pivoting means comprises a pivot at the periphery of said ring or 
the perch being U-shaped and said pivoting means comprises a pivot at each free end 
of said perch. However, it would have been obvious to one of ordinary skill in the art to 
modify the teachings of Keefe at the time of the invention since the modification is 
merely a change in shape of an element performing the same intended function merely 
modified to enhance the ergonomic features of the design for the birds. 
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Regarding Claim 1 0, Keefe as modified teaches the pivoting means comprises a 
plurality of recesses in said locating member (Fig. 3 #34 the apertures that receive 
element #32). 

Claims 1-7, 9, 10 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over European Patent EP 0104766 to Hegedus et al. 

Regarding Claim 1 , Hegedus teaches a perch assembly for removable 
attachment to a bird feeder, said assembly comprising a locating (Hegedus Fig. 8 the 
element that contains element #39) member for locating and removably engaging a 
body of the bird feeder (Hegedus Fig. 8). a perch (Hegedus #123) and pivoting means 
(Hegedus #39), for allowing the perch to pivot relative to said locating member, such 
that in use said locating member may engage a bird feeder body and when so engaged 
said perch may pivot, from a retracted position in which said perch is substantially flush 
with said bird feeder body, to an extended position in which said perch projects 
outwardly from said bird feeder body such that a bird may rest upon said perch 
(Hegedus Fig. 6 and 7). 

Although Hegedus teaches that locating element is secured to the wall of the bird 
feeder it is capable of being removed especially since applicant has merely claimed "for 
use" language and thus the element is capable of being removed, e.g. it could be 
broken off. However for the purpose of argument, Hegedus is silent on implicitly 
teachings that the locator and perch assembly are removable. Yet, making and known 
element separable is merely an obvious design choice for one of ordinary skill in the art, 
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it would liave been obvious to one of ordinary sl<ill in the art to modify the teachings of 
Hegedus at the time of the invention for the advantage of ease of cleaning or storing the 
device and does not present a patentably distinct limitation [In re Dulberg, 289 F.2d 522, 
523, 129 USPQ 348, 349 (CCPA 1961 )]. 

Regarding Claim 2, Hegedus as modified teaches the perch pivots about an axis 
that, in use, is either substantially parallel to or tangential to the outer surface of said 
bird feeder body (Hegedus Fig, 4 and 1 ). 

Regarding Claim 3, Hegedus as modified teaches the pivoting means comprises 
a recess in said locating member and an engaging shaft attached to or integral with said 
perch (Hegedus Fig. 8 #39). 

Regarding Claim 5, Hegedus as modified teaches in moving from retracted 
position to extended position said perch pivots through angle of at least 80 (Hegedus 
Fig. 1 #123). 

Regarding Claim 4, Hegedus as modified is silent on the recess in the locating 
member is U-shaped. However, it would have been obvious to one of ordinary skill in 
the art to modify the teachings of Hegedus at the time of the invention since the 
modification is merely a change in size for ease of inserting the shaft and does not 
present a patentably distinct limitation. 

Regarding Claim 6, Hegedus as modified teaches a restraining portion that is 
displaced some distance outward from the axis about which said perch may pivot such 
that when said perch is in the fully extended position said restraining portion abuts 
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against a stop member that is integral with or attached to said locating member 
(Hegedus#126 and 128). 

Regarding Claim 7, Hegedus as modified teaches a perch comprises at least two 
elongate members that extend In mutually orthogonal directions (Hegedus Fig. 7 #37, 
there are 4 element #29 that are at least two elongated members that are orthogonal 
relative to each other). 

Regarding Claim 9, Hegedus teaches an assembly that the perch is U-shaped 
and said pivoting means comprises a pivot at each free end of said perch (Hegedus Fig. 
3 #122). 

Regarding Claim 10, Hegedus as modified teaches pivoting means comprises a 
plurality of recesses in said locating member (Hegedus Fig, 7 #37 apertures that receive 
the shaft). 

Clainns 8 and 9 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
U.S. Patent No. 4,881,491 to Brown. 

Regarding Claims 8 and 9, Brown is silent on the perch being ring-shaped and 
where said pivoting means comprises a pivot at the periphery of said ring or the perch 
being U-shaped and said pivoting means comprises a pivot at each free end of said 
perch. However, it would have been obvious to one of ordinary skill in the art to modify 
the teachings of Brown at the time of the invention since the modification is merely a 
change in shape of an element performing the same intended function merely modified 
to enhance the ergonomic features of the design for the birds. 
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Response to Arguments 

Applicant's argunnents witli respect to claims 1-10 have been considered but are 
moot in view of the new ground(s) of rejection. 

Allowable Subject Matter 
Claims 1 1 and 12 are objected to as being dependent upon a rejected base 
claim, but would be allowable if rewritten in independent form including all of the 
limitations of the base claim and any intervening claims. 

Conclusion 

Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP 
§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 
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Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Andrea M. Valenti whose telephone number is 571-272- 
6895, The examiner can normally be reached on 7:00am-5:30pm M-Th. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Peter M. Poon can be reached on 571-272-6891 . The fax phone number for 
the organization where this application or proceeding is assigned is 703-872-9306. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status infornnation for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 




Andrea M. Valenti 
Patent Examiner 
Art Unit 3643 



17 June 2005 




Peter M. Poon 

Supervisory Patent Examiner 
Technology Center 3600 



